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Balancing Patients” Rights and Treatment for Patients

Suffering Mental Disorders

Introduction

Mental health refers to a broad array of activities directly or indirectly related to the mental well-being
component included in the WHQO's definition of health: “A state of complete physical, mental and social well-being,
and not merely the absence of disease.” 1t is related to the promotion of well-being, the prevention of mental disorders,
and the treatment and rehabilitation of peple affected by mental disorder.’

Issues relating to mental health do not garner similar levels of media attention as epidemics
such as swine flu, avian flu or SARS. Nevertheless, with over 300 million people estimated to be
afflicted with some form of mental disorder, issues dealing with mental health remain one of the
most pressing concerns for the global health community. The importance of mental health in the
overall well-being of an individual is difficult to overstate. Folk remedies with no scientific proof of
efficacy have often had positive effects on patients simply because the patient is convinced of its
effectiveness. The incidence of recovery from illness during drug trials when patients are on
placebos is also an indicator that the mental disposition of a patient can play an important role in the
process of physical recovery. Furthermore, mentally healthy individuals are, by definition, ones who
can “realize [their] own abilities...cope with the normal stresses of life...work productively and
fruitfully, and...make a contribution to [their] communit[ies].””” Therefore, a mentally healthy

individual is consistently more productive, fruitful and constructive at work and in his or her societal

! As taken from the WHO page on mental health
http://www.who.int/topics/mental_health/en/

? As taken from “Mental Health: strengthening mental health promotion”
http://www.who.int/mediacentre/factsheets/fs220/en/

72\
@)
\S- 72

Mehta 2



setting. Achieving mental health, therefore, is not only beneficial for the individual, but also accrues
benefits to their wider community.

Obstacles to mental health are varied and arise from many distinctive situations. For instance,
chemical imbalances or other neurological defects can induce such mental disorders as
schizophrenia, bipolar disorder, psychosis, or any number of psychological conditions that impede
an individual’s ability to be productive at work, maintain constructive relationships, or even function
at a level considered “normal” by their community. In other cases, societal pressures, community
expectations, familial situations or other external causes can produce in the individual severe self-
image and self-esteem crises leading to other disorders such as anorexia or bulimia, depression, or
any other condition harmful to the self. Regardless of the cause, mental disorders limit individuals
and prevent them from utilizing their full potential. In many cases, the ramifications of one
individual’s disorder can cause those around them to suffer additional anguish and pain. Whether it
is the abrupt loss from suicide or the drain experienced from watching a loved one gradually lose
their mental faculties to diseases such as Alzheimer’s or Huntington’s, the pain and loss is both real
and devastating.

Treatment for mental disorders in order to promote mental health, therefore, is essential in
any plan to promote wider health, whether targeted towards an individual or a community. However,
fear of loss can often lead to a disproportionate or unjustifiable response. On a micro scale, this can
take the form of an overbearing or overprotective parent, limiting freedom in a futile attempt to
shield their child from pain, physical or mental. On a larger scale, knee-jerk reactions can often lead
to unnecessary and wasteful practices, insensible and inhumane policies, or, on rare occasions, gross
injustice and atrocities. For example, during the Second World War in Nazi Germany, mentally

handicapped persons were murdered e# masse because the Nazi leadership and Hitler in particular

RN
&)
N\

Mehta 3



believed that such persons had genetic defects and needed to be culled from the gene pool. It is
natural to avoid undesirable situations and outcomes. However, such a fear is capable of magnifying
a situation out of proportion and control, leading to other unforeseen and equally undesirable
consequences.

The question that confronts us, therefore, is how best to handle the delicate balance that
needs to be achieved between ensuring treatment for those suffering mental disorders and
preventing unneeded curtailment of the rights of an individual in the name of treatment—in short,
the balance between treatment and rights. This is not a simple yes-no question, as the situations are
varied and volatile. For instance, in some countries, the question pertains to limiting the compulsion
component of treatment on the part of medical personnel. In other situations, the question
transforms into alleviating the social stigmas of those suffering mental disorders and guaranteeing

their right to treatment.
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Background

Barriers to Treatment

In trying to tackle questions related to mental health and disorders, it is most important to
first understand the mental disorders in question. Many are familiar with such disorders as
depression, post traumatic stress disorder, schizophrenia, anorexia and bulimia. In some cases,
medications or simple outpatient therapy sessions may be all that is required to return an afflicted
individual to mental health. In other cases, it may be necessary for a combination of medication,
therapy and communal effort to succeed in recovery. Anorexia, for instance, often arises as a result
of severe problems with self-image, which may develop from cultural and societal standards, familial
expectations, or peer pressure. Recovery therefore depends on rehabilitation, physically and
emotionally, as well as on realigning the context which engendered such a self-image. Depression,
on the other hand, is hypothesized to have both environmental and biochemical causes, and
therefore often necessitates both therapeutic methods as well as the introduction of medications to
help correct the chemical imbalance.

One of the most important challenges in treating mental disorders is recognition and
diagnosis. Many patients afflicted with mental disorders often have objective and subjective barriers
to effective medical help and treatment options. For instance, depressed patients often prefer
seclusion and isolation over companionship, which prevents others from properly assessing their
situation. Other patients may prove resistant to the idea of treatment because of the strong stigmas
attached to mental illness, including but not limited to mental incompetence, perceptions of personal
weakness, or other labels and designations unrelated to their personal or professional competence.
Problems such as denial, paranoia and financial hardship also feed into the many challenges

separating patients from treatment.
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Finances and resources in particular pose a large obstacle for many patients. In countries
such as Sierra Leone, Bangladesh or Somalia, where even the bare minimum of medical supplies and
personnel are unavailable, psychiatrists and therapists are a distant fantasy for the impoverished
farmers or factory workers who might be suffering from mental health complications. However,
even in the United States, one of the richest and most developed countries in the world, dealing with
medical bills associated with mental health problems can be devastating, especially for those families
who have no health insurance. In many instances, insurance policies may not even cover mental
health issues, as is the case for many overseas health insurance organizations. The financial burden
therefore falls upon either the individual or his or her family. As a result, those without the financial
assets will simply need to do without the medicine and therapy. It is likely that of the almost 900,000
people who die by suicide each yeat’, many of them might have been prevented if the victim had
access to competent care and assistance. It is equally likely that many of these people chose to forgo
medical help because they simply could not afford it.

The problems inherent in trying to match patients to health care are, as can be seen,

significant and complicated.

Defining Mental Health and Iliness

Another problem that is inherent to achieving overall mental health is the difficulty of determining
what constitutes mental health and what can be classified as a2 mental illness. In some cases, the
judgment of whether a given patient is not mentally healthy can be relatively apparent and
straightforward. For instance, altering of habits and routines in a manner leading to severe

disruption of natural biological functions is obviously an indicator of significant mental and

% As taken from the WHO page on mental health
http://www.who.int/mental_health/en/
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emotional problems within the patient. Disorders that present with dementia or psychosis as
symptoms are similarly simple. However, in other cases, the judgment of whether a person is
mentally healthy is not so easily made. Altered mental state or psychosis induced by substance abuse,
for instance, can be problematic when we consider what actions are appropriate. Other situations—
depression, for instance—are so varied and vague that a clear diagnosis of mental illness seems to be
arbitrary and, in many cases, unreasonable. For instance, when faced with the loss of a loved one,
grief is a natural response, yet the length of time we believe necessary for overcoming that grief is an
extremely subjective proposition. Many jobs, for instance, expect speedy recovery and a prompt
return to productivity of an employee who has recently lost a family member. People who
experience grief for several months are often diagnosed as depressed and prescribed depression
medication in order to facilitate their “recovery,” yet, in such an instance, it does not seem entirely
untoward that a person be allowed to grieve the loss of a beloved family member for extended
periods of time”.

Compounding the problem are complications dealing with cultural practices, e.g. the act of
mourning the passing of a loved one. According to some texts, the Chinese philosopher Confucius
believed that the proper period for mourning the passing of one’s parents was at least three years’,
and it could be argued that Christians have mourned the death of Jesus of Nazareth with Good
Friday worship services for nearly two thousand years. While extreme, these examples help illustrate

the point that mourning of the passing of a loved one can last for extended periods of time.

Moreover, it helps illustrate that an arbitrary definition of mental health needs to consider not only

* For additional study, refer to “The Loss of Sadness: How Psychiatry Transformed Normal Sorrow into Depressive
Disorder” by Allan V. Horwitz and Jerome C. Wakefield (2007)

® As translated and paraphrased from text
http://baike.baidu.com/view/1571194.htm
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objective circumstance, but also subjective context, such as social and communal responses and
situations.

Cultural determinants and life experiences help to inform the mental health and presentation
of mental illness of any given individual. “Culture influences the experience of symptoms, the
idioms used to report them, decisions about treatment...as a result, some conditions are universal
and some culturally distinct, but all are meaningful within particular contexts.”® In many cases,
patients may “find the diagnosis of depression morally unacceptable and experientially meaningless™’
because their symptoms of depression manifest as physical symptoms such as pain, dizziness,
fatigue, or boredom. Life experiences, including massive loss or trauma, such as that suffered by
refugees and rape victims, along with ethnic and other variances, including age, sex, education and
economic background, make generalizations of presentation of symptoms in the case of depression
difficult at best. Moreover, because no empirical test exists to determine the presence of depression,
diagnosis depends entirely on the judgment of the physician, who may overemphasize certain
symptoms while undervaluing others. Social norms further complicate these problems. For instance,
the American Diagnostic and Statistical Manual of Mental Disorders II (1968) classifies
homosexuality as a mental disorder in the same vein as pedophilia, necrophilia, and other
“personality disorders and certain other non-psychotic mental disorders.”®

All these factors help contribute to the problem of trying to establish objective and universal

measures of what classifies as 2 mental illness.

® Kleinman, 2004

" Ibid.

8 DSM-ii, http://www.psychiatryonline.com/DSMPDF/dsm-ii.pdf
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The right to medical care

As stipulated in Article 25 of the Universal Declaration of Human Rights, “everyone has the
right to a standard of living adequate for the health and well-being of himself...including...medical
care and the necessary social services.””

However, as detailed above, proper care is often denied or unavailable to a patient suffering
from mental illness. This can take shape as physical or literal obstructions, such as the high cost of
treatment or “lack of access to appropriate services.”'’ For many illnesses, including Alzheimer’s and
Huntington’s, a cure does not yet exist, and treatment becomes a lifelong battle, as well as a lifelong
drain on financial resources. Other mental illnesses perceived to be “curable,” including post-
traumatic stress disorder and depression, require intensive counseling, therapy and medication, a
combination which can amount to thousands of dollars per month. Even for illnesses without
empirically proven successful treatments, such as anorexia nervosa, “cost of treatment...is high,
approximating the cost of treatment for a patient with schizophrenia.”"' Such barriers can also come
as the result of cultural misconceptions and stigmas on the issue of mental illness. “Mental
illness...may be so stigmatized in a given culture that a diagnosis of depression is unacceptable and a
euphemism is required.”"”

As one Japanese psychiatrist notes, “there is so much stigma when it comes to mental
health...it’s [considered] a personality weakness.”"> Cultural conceptions of mental illness often lead
to disparities in treatment. In the US, where the general consensus is that mental illness is a form of

disease requiring treatment, “60% of schizophrenics are treated in hospitals” in comparison to

° Universal Declaration of Human Rights, Article 25-1, http://www.un.org/en/documents/udhr/
% Kleinman, 2004

" Wialsh, 2009

12 Kleinman, 2004

'3 Beech, 2003
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China, where “90%...remain hidden at home without access to medication or therapy.”"* These
conceptions can help to inform how much attention is given on a national level. Where the
population disregards a sickness or disease, governments, particularly those short on resources, will
share that disregard and focus on other priorities. US mental health care, for instance, experienced a
similar period in the 1800s, when mentally ill patients were considered on a level with criminals or
animals and incarcerated or otherwise incapacitated, shunned from society and written off as
incurable and incapable of meaningful societal contributions.

In trying to secure the right of access for patients, the challenge is two-fold—finding the
resources to provide high-quality, sustained medical services for mentally ill patients, while also
finding effective ways to combat cultural and societal conceptions and stigmas of mental illness.
These are prevalent not only in the countries mentioned above, but also even within such countries
as the United States, where corporate and insurance attitudes towards accepting mental illness as a
disability equal to physical illness can be characterized as reluctant at best, despite evidence of
significant productivity loss due to mental disorder."” Moreover, effective mechanisms must also be
established in order to monitor the progress and recovery of patients, as many mental illnesses
requires sustained and consistent treatment to prevent recurrence or relapse (depression and bipolar

disorder, for instance, have recurrence rates of between 75% and 85%)."¢

14 Beech, 2003
5 Kingsbury, 2008
% Mann, 2005
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Concerning the rights to choice and dignity
Under the Universal Declaration of Human Rights, “[all people] are endowed with reason
and conscience” and are “born free and equal in dignity and rights.”'” Furthermore, “everyone has

the right to life, liberty and security of person”'®

and should not be “subjected to arbitrary arrest, [or]
detention.”"” In dealing with mental health patients, however, upholding these principles becomes
significantly more troublesome and difficult.

For mental health patients with severe symptoms, including those suffering from PTSD,
drug-related psychosis, severe depression or bipolar disorder, or other such potentially life-
threatening mental illnesses, many patients are admitted into inpatient programs in hospitals or any
facility capable of housing the patient. In countries where resources are lacking, either due to
objective circumstances or because of neglect, these patients are often subjected to severe and
inhumane conditions. In many instances, patients are treated like prison convicts, barred or shackled
in their cells, sometimes naked, and often granted only a minimum of medical supervision or
attention. The underlying cause is that there simply isn’t funding for these institutions.” Social
stigmas and economic hardship often conspire to lower the priority of the needs of the mentally ill
on a national level, pushing the burden of medical care onto individuals and private donors. The
problem is exacerbated by the fact that despite efforts to conceive of mental illness as equal to
physical illness, mental health patients continue to be seen as less capable in their faculties than
conceptions of a “normal” person.

This is particularly true when considering the Western practice of involuntary, or forced,

hospitalization. In cases where an individual is deemed a danger, either to himself or herself or to

" Universal Declaration of Human Rights, Article 1
*® Ibid., Article 3

* Ibid., Article 9

20 Beech, 2003
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others around them, medical personnel, such as doctors, psychologists and social workers, are able
to compel an individual into an inpatient residential program, regardless of the individual’s wishes.

The underlying reasoning for this is that, should a medical professional deem individuals to
be sufficiently at risk of harm either to themselves or to other persons, the responsible course of
action is to place them within a safe environment that limits their potential to cause harm to
themselves or others. This includes people who might be in an altered mental state due to internal or
external factors, those with a demonstrated inability to adhere to a plan conducive for their overall
health (e.g. an anorexic or bulimic person who is unable or unwilling to voluntarily alter his or her
eating or lifestyle habits), and those who have demonstrated a serious desire to harm themselves or
others (common among depressed patients), among others. Indeed, where the threat of harm to self
or others is present and significant, it is only reasonable that the state or medical persons directly
involved place the patient within an environment that is both safe and conducive to rehabilitation or
recovery. That the admissions system necessarily needs to include involuntary commitment is
because the patient may not be in a suitable mental state, or possess the needed mental faculties to
provide informed consent to the procedure. For example, a severely depressed individual may need
to be involuntarily placed within an inpatient program because they are at high risk of carrying out
bodily harm to themselves or others.

For minors or those who are mentally handicapped and considered not able to legally make
their own decisions. a medical proxy may be the one who decides on what to do. For minors, such a
medical proxy would be the parents or legal guardians. However, the effectiveness of a medical
proxy who also happens to be a vested actor (for instance, a parent whose child is deemed at risk of

harm) can be reasonably questioned because the proxy will be inclined to adhere to the advice or
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opinion of the medical professional responsible for the patient’s case, particularly in the absence of
medical training on the part of the proxy.

This therefore leads to the question of what is a sensible curtailment of an individual’s rights
as a patient in deference to the opinion of a medical professional. Under the laws of the United
States, for instance, a mental health patient’s rights can be “restrict[ed]...to the extent necessary

consistent with such person’s treatment needs,””

a designation decided upon by the physician.
Moreover, the physician is legally permitted to deny access to medical records and visitors should he
or she deem this “detrimental to such person’s health.” Certainly, these measures are needed to
guarantee a safe and healthy environment for the patient to recover. However, it is equally apparent
that these conditions can create sufficient cause for abuse, which at the same time might preclude
options which could be beneficial to the patient’s recovery.

Finally, there are the financial rights of patients to consider. For patients without medical
insurance, or whose insurance plan does not cover mental health emergencies, a category of persons
encompassing most of the global population, the fiscal burden of treatment and hospitalization falls
upon that individual or family. If an individual were compelled against his or her will to accept

treatment, there is significant cause to question whether it is equitable or justifiable to require them

to shoulder the costs of treatment.

2! United States Code, Title 42, Chapter 114, Subchapter 1, Article 10841 Clause 1-A-(i)
http://www4.law.cornell.edu/uscode/uscode42/usc_sec 42 00010841----000-.html
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Current Status

The availability of the WHO’s framework on mental health, human rights and legislationzz,
recently made available, is a useful starting point in trying to establish global standards for
recognizing and understanding how to approach and deal with issues surrounding mental health.
The recommendations of the WHO?’s report, including suggestions for supervisory bodies,
availability of services, and steering of mentally ill patients away from incarceration and towards
treatment and medical help.

Nevertheless, the sheer breadth of the issues that need to be addressed, as well as the wide
variance from country to country with regards to attitudes and provision of treatment, require a
significantly more detailed and specific action plan and guidelines towards achieving the goals of
mental health. Specifics on how to make care available on a community level are needed, including
such questions as who will be responsible for providing that care and where the funding will come
from. Will the government be in charge of running the mental health facilities, or will the private
sector be depended upon? More importantly, who will foot the bill for the high costs for mental
health care, particularly in countries where the government and civilian populace alike are starved of
resources and funding? Also, what kind of composition will the supervisory bodies be composed of?
Given the relative states of mental health as a medical field in different countries, who staffs the
bodies and what authority they have becomes a legitimate and important question of study.
Furthermore, cultural dimensions of mental health need to be confronted. Are some culturally
reinforced ideas of mental illness necessary for the society? Are they harmful for the patients? Is the

dismantling of these ideas necessary or beneficial for the community and the patients? Are the

22 http://www.who.int/mental _health/policy/fact sheet mnh_hr leg 2105.pdf
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imposition of external standards of medical health reasonable for a specific country whose cultural
and religious experience varies widely from other bodies or collections of countries?

Moreover, numerous studies have indicated that “half of all serious adult psychiatric
illnesses. ..start by 14 years of age...yet the majority of mental illness in young people goes
unrecognized and untreated, leaving them vulnerable to emotional, social and academic impairments
during a critical phase of their lives.”” Improving eatly detection and treatment of mental illnesses
among young patients and beginning treatment early can be extremely useful or beneficial, both for
the individuals’ development and in terms of their subsequent ability to contribute to their societies.
This is particularly true since, in the case of depression, for example, antidepressants in “short-term,
controlled trials show[ed] response rates of 65 to 75 percent.”**

Thus, in addition to tackling problems of distribution, social and cultural stigma, and

protection of patients from abuse, it is also important to expand on our ability to detect and treat

psychiatric illnesses at as eatly an age as possible.

2 Friedman, 2006
2 Reifler, 2006
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Bloc Positions
“Western world”

The efforts of the countries classified as the “Western world” focus heavily on detection and
treatment, including medication and medical attentions from social workers, therapists and
psychologists. For these countries, such as the US and UK, a primary concern is to address waste
and abuse of the systems available. For instance, such books as Listening to Progac and Progac Nation
help to highlight the hopes and fears many in the developed world have, both in terms of
conquering mental illnesses and the promise that the medications and treatments developed for
mental disorders hold for wider life in general.

The number of people who are diagnosed with some form of mental disorder or psychiatric
illness is highest among developed nations, and treatment and medical care is the most readily
available. Moreover, because the legal systems are usually more mature and developed in such
countries, most patients are able to find sufficient recourse, legal or otherwise, in order to address
their concerns over treatment and care. However, it remains that significant numbers of those
suffering from mental illness continue to be undiagnosed, whether from ignorance, reluctance, or
inability. The priority here, therefore, should be to make diagnosis and treatment more readily
available, as well as a comprehensive review of procedure to ensure that no systematic abuses can
occur, particularly among populations who may lack advocacy or recourse, including immigrants,

minorities, and military personnel.

Asia
Asia represents a peculiar mix of circumstances and conditions. In countries such as

Cambodia or Indonesia, where unrest and turmoil have left significant trauma on the populace, a
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major concern is the expansion of available services, while also safeguarding the humane conditions
of existing facilities. This is particularly troublesome when examined in conjunction with the general
lack of resources experienced by these nations. In other countries, such as China and Japan,
concerted efforts on the part of national governments have helped to expand the services available
to those suffering psychiatric ailments. However, stigmas pervade, both in wider society and in the
medical communities, and the societal and cultural impact of mental illness continue to be
underestimated. Moreover, the rapid growth of many Asian economies has engendered significant
cultural, social, and communal changes. When coupled with the recent financial crisis, these forces
conspire to inflate the ranks of those afflicted with mood disorders or other mental illnesses,
contributing to increased rates of suicide, depression, and other societal problems.

The priority is thus to eliminate social stigmas which dissuade those suffering from seeking
help, as well as expanding resources towards supporting greater availability of care and the

establishment of effective, acceptable facilities for the rehabilitation of psychiatric patients.

Developing countries

Developing nations, as a general rule, lack the resources to provide even minimal care for
psychiatric patients. Compounding this problem is the fact that many of these countries are faced
with other debilitating problems—the prevalence of diseases such as HIV/AIDS, malaria and
tuberculosis; massive governmental corruption and lack of infrastructure; and susceptibility to
natural or man-made calamities, such as natural disasters or civil war. In many of these countries,
national governments and health departments do not even have the resources to set up a skeletal
task force to deal with issues raised by mental health. Nevertheless, their citizens are continually

subjected to massive trauma—murder of loved ones, rape, and destruction or theft of property are
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all common experiences of many in the developing wotld. The priority, therefore, is to begin setting
up facilities where these people can find comfort and healing, perhaps allowing some of the burden

of care to be shouldered by NGOs and other available institutions.
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Question to Consider

This is not meant to be either comprebensive or limiting in directing your research and positions. Rather, it is meant to

be a rough guide of what kinds of questions you might want to consider when examining the issue.

1)

2)

3)

4)

5)

0)

7)

8)

What can be done to ensure patients receive treatment? How would we solve problems
associated with a lack of resources? How can we bring reluctant or resistant patients to
receive the care they require?

How can we be sensitive to cultural or societal norms while still progressing towards
achieving mental health?

What factors help feed into the social stigmas attached to mental illness and what is there to
be done?

Forced or involuntary admission and treatment necessarily inhibits an individual’s right to
choose. Is such a curtailment of rights justified on patients who are otherwise healthy and
mentally competent?

How much discretionary judgment and power should be granted to the hospital when
making the decision to admit a patient?

Who should shoulder the burden of the bill when the patient and patient’s family are unable
or unwilling to pay the bill? What if the patient was hospitalized involuntarily?

Are family members truly competent to act as medical proxies when the patient is clearly
incapable of making his or her own decision? Take particular time to consider that family
members are most likely to defer to the judgment of the acting doctor.

What guarantees are there for those suffering mental illness to effectively pursue their

prescribed outpatient regiment, particularly if they are situated in unfavorable circumstances?
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Recommended Sources
This is not intended to be a comprebensive list of resources. Rather, it is meant to serve as a general starting point for

your research in order to allow you to establish certain groundwork facts and a basis to build your position.

1 World Health Organization resources on mental health

http://www.who.int/topics/mental health/en/

1 American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders

http://www.psychiatryonline.com/DSMPDF/dsm-iv.pdf

1 Wotld Health Organization International Classification of Diseases (ICD) Chapter V

http://apps.who.int/classifications/apps/icd /icd10online/

1 New England Journal of Medicine

http://www.nejm.org/

I US National Institute of Mental Health

http:/ /www.nimh.nih.cov/index.shtml

I Indian National Institute of Mental Health and Neuro Science

http:/ /www.nimhans.kar.nic.in

7 Chinese National Center for Mental Health (China CDC) (webpage in Chinese)

http://www.ncmh-cede.com/

1 The Universal Declaration of Human Rights

http://www.un.org/en/documents/udht/

1 The Mark of Shame: Stigma of Mental lliness and an Agenda for Change. Stephen P. Henshaw.
Oxford University Press, 2007.
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